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REPORT. 


Hon, Miguel A. Otero, Governor: 


Sir: I have the honor to herewith submit my report of l 
the doings of my office since the date of my last report, Dec- 
ember 27, 1900, 

During that time, at the request of the different territorial 
officers, boards and commissions, I have given them one 
hundred and forty-six written opinions upon the law appli- 
cable to thair several duties and functions, and have written 
seventy-three official letters in the nature of opinions or 
advise on the laws of the Territory. 

At the January 1991 term of the Supreme Court I pre- 
‘pared briefs and argued twelve cases on appeal or error to- 
that tribunal, of which four were convictions for murder. 
One for rape, four for larceny of animals, one for assault on 
railroad with intent to commit a felony which under our stat- 
ute is punishable with death. The judgment of the lower 
court was affirmed and the defendant, Thomas Ketchum, was 
duly executed on the 26th of April, 1901. This was the first 
execution in the United States for such an offense. 

The civil case of Hagerman against the Territory in which 
he claimed that the statute of limitation ran against the Ter- 
ritory inan action for the collection of back taxes, was decided 
adversely to this contention and in favor of the Territory. At 
that term I also by direction of the courtappeared in certain 
disbarment proceedings presented by the Bar Association. 

On the 29th of April, 1901, I procured the arrest of one 
William Wilson under a warrantissued by Judge McFie, 
‘charging him with-conveying a revolver into the peniten- 
tiary for the purpose of aiding a prisoner to escape. He was 
bound over to the grand jury, plead guilty and was sentenced 
to the penitentiary from which he had only been released a 
short time before. The prisoner whom he was attempting 
to assist used this revolver in his efforts to escape and was 


mt 
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killed by the superintendent of the penitentiary. At the 1902 
term of the Supreme Court I argued and filed briefs for the 
Territory {in thirteen cases; six for murder, one assault 
with intent to kill, two for larceny of sheep, three for larceny 
of cattle and one suiton bond. Four of these appeals were dis- 
missed on my motion for errors apparent on the face of the 
record and failure to file same within the time prescribed by 
law. In these four cases motions for re-hearing were made 
which are still pending. 

I also appeared in that Court in the case of McLean & Co. 
vs. The Territory involving the constitutionality of the hide 
inspection law passed at the last session of the Legislature 
—but the argument was made and brief prepared by Mr. 
Spiess the attorney for the Cattle Sanitary board. This case 
is still under advisement. And at this time there are no 
cases pending in which the Territory is interested, all having 
been decided or held under advisement—nor have any new 
appeals been filed for the coming 1903 term of the Supreme 
Court. 

On April 28th 1902 at your suggestion I filed a petition in 
the -3rd District Court in the case of the U. S. vs. the Rio 
Grande Dam and Irrigation Co., commonly known as the 
Elephant Butte Dam case—asking leave for the Territory to 
intervene and be made a party defendant in the case on ac- 
count of its great interest under the act of Congress-of June 
2ist 1898 donating to the Territory five hundred thousand 
acres of land for the construction of reservoirs, and one hun- 
dred thousand acres for the improvement of the Rio Grande. 
This application was resisted by the Government and the - 
matter was submitted to Judge Parker on the 28th of June 
upon briefs—where it is still under advisement. 

Application was made to me to allow the name of the Ter- 
ritory to be used in quo warranto proceedings by L. Bradford 
Prince against W. A. Cooper as regent of the Agricultural 
College. This I declined to do. Thtreupon the applicant 
presented his petition with proposed information to Judge 
McFie, asking leave of the Court to have the writ issue in his 
own name, or by mandumus to compel me toallow the name 
of the Territory to be used. Thereupon the Court made an 
order for me to show cause why I had not complied with the 
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request of the applicant, to which I made answer and return 
and the matter was fully argued on July 28rd last by Mr. 
Catron and Mr. Fiske for the applicant, and by myself for 
the Territory. It was taken under advisement by the court 
which on the 28th of November, last declined to take juris- 
diction and dismissed the application. 

Under the laws of the last Legislative Assembly I prepared 
deeds for the Territory reconveying to the donors lands 
given by them for Sub-agricultural stations, viz: to 

J. J. Hagerman, of Roswell. 

- Samuel O. Pinkstaff, of Aztec. 

E. F. Hobart and wife for lands in Las Vegas. 

N. E. Peterson and wife for lands in Las Vegas. 

I prepared a brief and argument at your request for the 
Secretary of the Interior upon the subject of the Congres- 
sional grant of lands to the Territory, and urging that the 
land commission be allowed to go on with its work notwith- 
standing the appropriation by the United States for that 
purpose was exhausted. This request was finally granted 
with the condition that no expense should be incurred by the 
United States. 

I advised the Territorial Board of Equalization that it had 
the power to add to and raise the assessed value of certain 
classes of property for taxation. This they did, but in anin- 
junction proceeding before Judge McMillan to restrain the 
collection of such tax, he held that the board had no such 
power and made the injunction perpetual. 

The new laws passed by the last legislature, particularly 
the school and license laws required a great deal of attention, 
and my interpretation of them was generally accepted. Ido 
not know of any action having been brought to test the same. 
~ Ihavealsoacted as a member of the United States Com- 

mission to select lands for the Territory, under the Act of 
June 21, 1898; as a member of the Territorial Board of Public 
Lands, and as a member of the Capitol Custodian Committee. 
Each of these bodies has held a regular meeting monthly, 
and numerous special meetings when they were necessary. 

I have examined and passed upon the regularity of numer- 
ous requisitions from the governors of states and territories; 
and made application to the surveyor general to obtain.title 
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under the “Small Holdings” Act of Congress for all territo- 
rial property situated within the limits of the Santa Fe grant, 
including the capitol, penitentiary aud deaf and dumb 
asylum. 

I examined and approved the tax levies made by the audi- 
tor for 1901 and 1902. 

I appeared at each semi-annual session of the board of 
equalization, for various counties interested in appeals, and 
advised that board upon its duties and procedure at such 
meetings whenever requested so to do. 


RECOMMENDATIONS. 


Chapter 60 of the Session Laws of 1897 was compiled in 
the compilation of the laws of that year, immediately follow- ` 
ing Section 867. Many of the provisions of that chapter, 
however, did not take effect until January 1, 1898, and Jan- 
aury 1, 1899, Some of these provisions werein conflict with 
and repealed previous sections which had been complied, and 
now these old sections should be repealed or amended, soas 
_ to conform to the law as it now exists. 

Section 721 of the Compiled Laws of 1897, for instance, pro- 
vides for the sheriff being ex-officio collector in certain coun- 
ties, and for the form of bond to be given by him as such col- 
lector. This section should be amended so as to conform to 
the present law, which makes the treasurer ex-officio collect- 
or in all counties. 

Also Sections 858, 859, 860 and 861 should all be amended 
or repealed, so as to conform to the present division of coun- 
ties into four classes, Section 858, dividing the counties into 
two classes only, being based upon the census of 1890. 

In Section 1425, by error and mistake of the compilers, 
“first cousins” were Omitted from the persons prohibited to 
marry. This prohibition is contained in the original law, and 
should be included, by proper act, in this section. 

Section 927 is correct asit now stands, but it should be 
validated by an act of the legislature, which should also cover 
all acts done under it, for the reason that the original act, 
Section 4, Chapter 90, Laws of 1889, reads “six terms shall 
be held commencing January, March, May, July, Sep- 
tember and February.’ In compiling, this last was changed 
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to November, as it was evidently intended, but it was done 
by the compilers without any authority, to conform the law 
to the evident intent of the legislature, and an act such as I 
have recommended should be passed, so as to make the 
change absolutely legal. 

_ Section 25, Chapter 22, of the Laws of 1899, (The Duncan 
Law), conflicts with Section 4027 of the Compiled Laws of 
1897 in regard to the county in which personal property is to 
be listed, and these acts should be reconciled and harmoniz- 
ed by a proper law. 

Section 728, Compiled Laws of 1897, in regard to sureties 
being released upon proper application to the court should 
be made applicable to all sureties upon any bond of a Terri- 
torial or County officer. 

In Section 1882 Compiled Laws of 1897, the reference to 
the section’should be 1377 instead of 1383 as it now reads. 

Section 1052, Compiled Laws of 1897, providing that the 
sheriff may bind out a prisoner fora term not exceeding 
five years is obsolete, and while probably repealed by impli- 
cation should be repealed absolutely by an act for that pur- 

pose. 

Experience has shown that section 1099, making an assault 
with words a misdemeanor, is used mainly for revenge and 
annoyance, and I would recommend that the same be re- 
pealed. 

Sections 4053 and 4054 of the Compiled Laws of 1897 
- should be amended so as to conform to section 11, chapter 81 
of the laws of 1899, so as to make it absolutely clear and 
definite as to who should make out and transmit the assess- 
ment ‘rolls to the board of county commissioners and the 
auditor. 

Section 445 of the Compiled Laws of 1897, requires foreign 
corporations desiring to do business in this territory to com- 
ply with certain rules and regulations, but there is no 
penalty for a failure to so comply. In two instances I brought 
a writ of quo warranto against corporations so doing business 
and compelled their compliance with the law and the pay- 
` ment of the costs of the proceeding, butthere should bea de- 
clared penalty attached to any. foreign or domestic corpora- 
tion failing to comply to the law, such-as a forfeiture of fifty 
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-dollars per day for each and every day in which they do busi- 
ness without a compliance. This would make the section 
much more effective, and also produce some revenue to the 
territory. 

Section 2 of chapter 50 of the Session Laws of 1899, was 
held unconstitutional in the Wilson habeas corpus case, de- 
cided by the Supreme Court August 30th, 1899, asbeing in 
conflict with the commerce clause of the constitution of the 
United States. The other sections were not involved, nor 
passed upon by the court, and this section should be elim- 
inated from the act in order to conform to this decision of the 
Supreme Court. ~ 

Sections 1072 to 1078, Compiled Laws of 1897, relative to 
the crime of murder; are doubtless repealed by implication 
by the Crimes Act of 1891, compiled as sections 1060 to 1066. 
Under the former sections the crime of murder was divided 
into five degrees, while the Act of 1891 limited them to three. 
These are the sections referred to by the solicitor general in 
passing upon the correctness of the compilation, found in the 
Compiled Laws of 1897 immediately after the title page. This 
is a very important matter which should be considered by 
the legislature and acted upon by it. 

Chapter 93 Laws of 1901 attempted to amend Section 3420 
Compiled Laws of 1897 in regard to stay of Execution on 
Criminal appeals, butitis very doubtful if it accomplished. 
that object, as the words referred toas ‘‘stricken out” do not 
appear in the section sought to beamended. This is crimi- 
nal procedure and the acts must be strictly construed, and I 
think a new act covering the subject ought to be passed. 

Under the present law, unless otherwise provided in the 
act, all new laws take effect thirty days after their passage. 
But the custom of the legislature för many years past has 
been to provide “That this act shall take effect and be in 
force from and after its passage.’’ This practice works a 
great hardship and injustice on our people on account of the 
sparse population; great area of territory, and lack of rapid 
means of communication, as well as delay in the publication 
of the laws. The last legislature passed one hundred and 
eight acts, all but one of which were to take effect imme- 
diately. l 
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The legislature adjourned on the 21st of March and the 
"laws were not printed and ready for distribution until the 
ist of July. And during that time a term of court had been 
held in every county in the Territory at which neither judges, 
attorneys or litigants were informed of the laws in force, 
what had been repealed or amended, or what new ones had 
been enacted. And I would earnestly recommend that no 
new act of the legislature should be in force until thirty days 

after its publication by the Secretary of the Territory. 

Very respectfully, 
EDWARD L. BARTLETT, 
Solicitor General. 


